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ANImALS
 DOGS. The plaintiff was injured while riding a bicycle 
on a public highway near the defendants’ property when the 
defendants’ dogs ran on to the highway in front of the bicycle. 
The trial court granted summary judgment for the defendants 
because the plaintiff failed to show that the defendants were 
aware that the dogs had a propensity to run on the highway 
and	interfere	with	traffic.	The	evidence	showed	that	the	dogs	
were allowed to run loose on the defendants’ 100 acre farm and 
that	one	defendant	had	stated	to	investigating	officers	that	the	
dogs	were	“trouble.”	The	appellate	court	affirmed,	holding	that	
the evidence did not support any inference that the defendants 
knew	the	dogs	had	a	propensity	to	interfere	with	traffic.	myers 
v. macCrea, 2009 N.Y. App. Div. LEXIS 3164 (N.Y. Sup. Ct. 
2009).
BANkruPTCY
FEDErAL TAX
 DISCHArGE. The	debtor	filed	for	Chapter	7	in	2005	and	
owed taxes from 1993, 1995, 1997, 1998, 2000 and 2001 and 
the debtor sought to have these taxes discharged. The IRS argued 
that	the	taxes	were	non-dischargeable	under	Section	523(a)(1)(C)	
because the debtor willfully attempted to evade payment of 
the taxes. The court held that the taxes were nondischargeable 
because	(1)	several	of	the	returns	were	filed	years	late;	(2)	none	
of	the	returns	included	payment	of	taxes;	(3)	any	payments	made	
were	 insufficient	 to	 fully	 pay	 taxes	 in	 the	 year	 paid;	 (4)	 the	
debtor	had	sufficient	income	in	several	years	to	make	substantial	
payment	of	the	back	taxes;	and	(5)	the	debtor	had	significant	
amounts of unexplained use of income. In re Geiger, 2009-2 
u.S. Tax Cas. (CCH) ¶ 50,466 (C.D. Ill. 2009).
 FEDErAL FArm 
PrOGrAmS
 BruCELLOSIS. The APHIS has issued interim regulations 
amending the brucellosis regulations concerning the interstate 
movement	of	cattle	by	changing	the	classification	of	Montana	
from Class A to Class Free. 74 Fed. reg. 33139 (July 10, 
2009).
 COuNTrY OF OrIGIN LABELING. The AMS has issued 
interim regulations which establish new regulations addressing 
country	of	origin	labeling	for	packed	honey	bearing	any	official	
USDA mark or statement and add a new cause for debarment 
from	inspection	and	certification	service	for	honey.	The	rule	
implements Section 10402 of the Food, Conservation, and 
Energy Act of 2008 (2008 Farm Bill) amending the Agricultural 
Marketing	Act	of	1946	to	require	country	of	origin	labeling	for	
honey	if	it	contains	official	USDA	grade	marks	or	statements.	
The	regulations	governing	inspection	and	certification	are	to	be	
amended to include a provision for country of origin labeling 
requirements for packed honey and for debarment of services 
if the country of origin labeling requirements are not met for 
packages	of	honey	containing	official	USDA	grade	marks	or	
statements. 74 Fed. reg. 32389 (July 8, 2009).
 CONSErVATION rESErVE PrOGrAm. The CCC has 
issued interim regulations amending the Conservation Reserve 
Program (CRP) regulations to update the terms and conditions 
of enrolling acreage in CRP and other eligibility requirements 
to implement certain provisions of the Food, Conservation, 
and Energy Act of 2008 (the 2008 Farm Bill).  Changes in the 
regulations are required to implement provisions in the 2008 
Farm	Bill	regarding:	(1)	the	Farmable	Wetlands	Program;	(2)	
cost-sharing	provisions	to	add	provisions	for	thinning	of	trees	
to	improve	the	condition	of	resources	on	certain	enrolled	land;	
(3)	 adjusted	 gross	 income	 requirements	 to	 reflect	 the	 new	
limits	 in	 the	 2008	Farm	Bill;	 (4)	 county	 acreage	 limits;	 (5)	
cropping	history;	(6)	eligible	land;	(7)	haying	and	grazing;	(8)	
acceptability of offers provisions to allow “local preference’’ 
as	a	consideration;	(9)	payment	limitation,	and	(10)	incentives	
for Indian tribes and for “beginning,’’ “limited resource,’’ and 
“socially	 disadvantaged’’	 farmers	 and	 ranchers;	 incentives	
for	 pollinator	 habitat;	 and	 transition	 incentives	 for	 certain	
participants. See Harl, “Food, Conservation, and Energy Act of 
2008,” 19 Agric. L. Dig. 89 (2008). 74 Fed. reg. 30907 (June 
29, 2009).
 CrOP INSurANCE. The FCIC has adopted as final 
regulations amending the Common Crop Insurance regulations, 
grape crop insurance provisions and table grape crop insurance 
provisions. The amendments provide policy changes and clarify 
existing policy provisions to better meet the needs of insured 
producers. 74 Fed. reg. 32049 (July 7, 2009).
 FArm  AND rANCH LANDS PrOTECTION 
PrOGrAm.	The	NRCS	on	January	16,	2009,	issued	an	interim	
final	rule,	with	request	for	comment,	amending	the	regulations	
governing the Farm and Ranch Lands Protection Program as 
amended	by	the	2008	Farm	Bill.	The	January	16,	2009,	interim	
final	rule	identified	the	contingent	right	of	enforcement	as	an	
acquisition of a real property right. The NRCS has issued a 
correction	to	the	January	16,	2009,	interim	final	rule	to	clarify	
that the right of enforcement is a condition placed upon the 
award	of	financial	assistance	and,	therefore,	does	not	constitute	
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an acquisition. The NRCS has reopened the comment period for 
this correction. 74 Fed. reg. 31578 (July 2, 2009).
 LIVESTOCk INDEmNITY PrOGrAm. The  FSA 
and	CCC	have	 adopted	 as	final	 regulations	which	 implement	
the general eligibility provisions for all of the supplemental 
agricultural disaster assistance programs authorized by the Food, 
Conservation, and Energy Act of 2008 (2008 Farm Bill) and 
the	specific	requirements	for	the	Livestock	Indemnity	Program	
(LIP). LIP provides disaster assistance for livestock losses and 
applies only to livestock owners and contract growers who had 
losses due to livestock deaths in excess of normal mortality due to 
adverse weather during the calendar year, including losses due to 
hurricanes,	floods,	blizzards,	disease,	wildfires,	extreme	heat,	and	
extreme cold. Eligible LIP losses must have occurred on or after 
January	1,	2008,	and	before	October	1,	2011.	The	final	regulations	
specify how the LIP payments are calculated and when producers 
may	apply	for	benefits.	74 Fed. reg. 31567 (July 2, 2009).
 FEDErAL ESTATE
AND GIFT TAXATION
 CHArITABLE DEDuCTION. The decedent had created 
two trusts which became irrevocable at the death of the decedent. 
The trusts provided for annuities with the remainder to pass to 
charitable organizations, with the intent that the trusts would 
qualify as charitable remainder trusts. However, the trusts did not 
fully	comply	with	Treas.	Reg.	§§	1.664-1	and	1.664.2.	Before	the	
estate tax return due date, the estate petitioned a court to reform 
the trusts to comply with the regulations. The IRS ruled that the 
reformed	trusts	qualified	for	the	estate	tax	charitable	deduction	
because the charitable interests were reformable since the actuarial 
value of the reformed interests did not differ by more than 5 
percent from the charitable interests before the reformation.  Ltr. 
rul. 200927013, march 18, 2009.
 GIFTS. The taxpayers, husband and wife, formed an LLC 
with each owning 50 percent of the interests and funded with 
undeveloped real property and securities. The taxpayers also 
created trusts for their children and transferred interests in the LLC 
to the trusts. For gift tax purposes, the value of the LLC interests 
was discounted for lack of control and marketability. Although 
the trust and transfer documents were originally undated, the 
documents were eventually dated to show a simultaneous funding 
of the LLC and the trusts. The court held  that the transfers to 
the trusts were indirect gifts because the sequence of creation of 
the trusts, funding of the LLC and transfers to the trusts did not 
occur in the proper sequence.  The taxpayer attempted to reform 
the dates of the trusts but the court denied the reformation. The 
court noted that, even with a change of the dates, the gifts would 
be	held	to	be	indirect	gifts	under	the	step-transaction	doctrine.	
Linton v. united States, 2009-2 u.S. Tax Cas. (CCH0 ¶ 60,575 
(D. Wash. 2009).
 mArITAL DEDuCTION. The decedent husband’s estate 
included farm property and passed to a QTIP trust. The surviving 
spouse	was	the	life	beneficiary	of	the	trust	with	the	remainder	
passing to the couple’s daughter. At the death of the daughter, 
the trust terminated if no grandson conducted operations on 
the property. The husband’s estate allocated the entire GST 
exemption to the QTIP trust but did not elect a reverse QTIP 
election for that trust. The surviving spouse died and the trustees 
determined that none of the grandsons conducted operations on 
the property and the trustees terminated the trusts. The trustee 
sought	 an	extension	of	 time	 to	file	an	amended	 return	with	
the reverse QTIP election with respect to the trust and to split 
the trust into two separate trusts, one with an inclusion ratio 
of zero and the other with an inclusion ration of one. The IRS 
granted an extension of time to make both elections. Ltr. rul. 
200926021, march 3, 2009.
 rEVOCABLE TrANSFErS. In the two months prior to 
the decedent’s death, the decedent’s son executed 17 gift checks 
under power of attorney. The estate agreed that the power of 
appointment	did	not	include	any	specific	power	to	make	gifts	
on behalf of the decedent. Under Pennsylvania law, a power of 
attorney	did	not	cover	gifts	unless	specifically	included	in	the	
written power of attorney document. The estate argued that the 
son and decedent had orally agreed to make the gifts, resulting 
in the decedent ratifying the gifts. The court held that, because 
the	Pennsylvania	law	specifically	required	a	specific	written	
power to make gifts, a decedent could not orally ratify the gifts. 
The court held that, because the gifts were revocable under state 
law the gifts were unauthorized under the power of attorney, 
the gifts were included in the decedent’s estate. The son had 
made loans to the decedent for use in the decedent’s business 
and the son had issued a check from the decedent’s business to 
the son, allegedly in repayment of the loan. The IRS argued that 
the payment was included in the estate as an unauthorized gift. 
The	court	held	that	sufficient	issues	of	fact	remained	to	prevent	
summary judgment on the issue of whether the payment was 
a loan repayment or a gift. Barnett v. united States, 2009-2 
u.S. Tax Cas. (CCH) ¶ 60576 (W.D. Pa. 2009).
 FEDErAL INCOmE 
TAXATION
 COurT AWArDS AND SETTLEmENTS. The taxpayer 
sued a former employer for wrongful termination, alleging 
that the termination caused hyperlipidemia, hypertension, and 
other ailments, which resulted from the mental distress over the 
termination. The parties settled and the taxpayer excluded the 
payments from taxable income under advice from an attorney 
that the payments were made in compensation for physical 
injuries. The court held that the taxpayer failed to demonstrate 
that the wrongful termination caused any of the medical 
conditions, some of which existed before the employment was 
terminated. In addition, the court held that mental distress was 
not	a	physical	injury	sufficient	to	exclude	the	proceeds	of	the	
settlement from taxable income.  Prinster v. Comm’r, T.C. 
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 The taxpayers, husband and wife, sued a mortgage company 
for breach of contract. The taxpayers excluded the settlement 
proceeds from taxable income, claiming that the proceeds 
were paid in compensation for injuries suffered by the wife. 
The taxpayer presented no evidence of any illness related to 
the litigation. The court held that the proceeds were taxable 
income because the litigation was not a tort action but an 
action in contract, plus there was no evidence that the breach 
of contact caused any physical injury. Johnson v. Comm’r, 
T.C. memo. 2009-156.
 The taxpayer suffered racial discrimination in training and 
employment	as	a	state	trooper.	The	taxpayer	filed	suit	against	
the state and the parties eventually settled, with the taxpayer 
receiving a payment from the state. The law suit petition did not 
ask for compensation for physical injuries and the settlement 
agreement did not state that any of the proceeds were paid in 
compensation for physical injuries. However, the evidence 
demonstrated that the taxpayer had suffered several physical 
injuries as a result of the racial discrimination. The taxpayer 
did not include the settlement proceeds in taxable income, 
under	the	advice	of	the	taxpayer’s	tax	return	preparer,	a	CPA;	
however, the tax return included a statement of disclosure that 
the settlement proceeds were received but excluded under the 
theory that they were compensation for physical injuries. The 
court held that, although the settlement proceeds were not 
paid for lost wages (the taxpayer had not lost any wages as 
a result of the discrimination), the settlement proceeds were 
taxable income because the lawsuit petition and settlement 
agreement did not include any mention of compensation for 
physical	 injuries.	The	 court	 overturned	 the	 IRS	 accuracy-
related penalties because the taxpayer reasonably relied on 
the advice of the CPA and disclosed the settlement proceeds 
in the return. Longoria v. Comm’r, T.C. memo. 2009-162.
 DEPrECIATION. The IRS has issued a revenue procedure 
providing guidance under Section 1201(b) of the American 
Recovery and Reinvestment Tax Act of 2009, Div. B of Pub. 
L.	No.	111-5,	123	Stat.	115	(2009)	(the	Act).	Section	1201(b)	
of	 the	Act	amends	I.R.C.	§	168(k)(4)	 to	allow	corporations	
to	 elect	 not	 to	 claim	 the	 50-percent	 additional	 first	 year	
depreciation	 deduction	 provided	 by	 I.R.C.	 §	 168(k)(1)	 for	
certain property placed in service generally before January 1, 
2010, and instead to increase their business credit limitation 
under	 I.R.C.	 §	 38(c)	 and	 alternative	minimum	 tax	 credit	
limitation	under	I.R.C.	§	53(c).	The	revenue	procedure	provides	
guidance to corporations regarding the property eligible for 
this election, the time and manner for making the elections 
provided	by	new	I.R.C.	§	168(k)(4)(H),	and	the	computation	
of the amount by which the business credit limitation and AMT 
credit limitation may be increased if the elections provided by 
I.R.C.	§	168(k)(4)(H)	are	or	are	not	made.		See	also	Rev. Proc. 
2008-65, 2008-2 C.B. 4 and Rev. Proc. 2009-16, 2009-1 C.B. 
449.  rev. Proc. 2009-33, I.r.B. 2009-29.
 DISASTEr LOSSES.  On June 11, 2009, the President 
determined that certain areas in Alaska are eligible for assistance 
from the government under the Disaster Relief and Emergency 
Assistance	Act	(42	U.S.C.	§	5121)	as	a	result	of	flooding	and	ice	
jams, which began on April 28, 2009. FEmA-1843-Dr. On June 
16,	2009,	 the	President	determined	that	certain	areas	 in	South	
Dakota are eligible for assistance from the government under 
the Act as	a	result	of	severe	storms	and	flooding,	which	began	
on March 11, 2009. FEmA-1844-Dr. On June	16,	2009,	 the	
President determined that certain areas in Arkansas are eligible for 
assistance from the government under the Act as a result of severe 
storms,	tornadoes	and	flooding,	which	began	on	April	27,	2009. 
FEmA-1845-Dr. On June 19, 2009, the President determined 
that certain areas in Oklahoma are eligible for assistance from 
the government under the Act as	 a	 result	 of	wildfires,	which	
began on April 9, 2009. FEmA-1846-Dr. On June 19, 2009, the 
President determined that certain areas in Missouri are eligible for 
assistance from the government under the Act as a result of severe 
storms,	tornadoes	and	flooding,	which	began	on	May	8,	2009. 
FEmA-1847-Dr. On June 24, 2009, the President determined 
that certain areas in Kansas are eligible for assistance from the 
government under the Act as a result of severe winter storm, 
which	began	on	March	26,	 2009. FEmA-1848-Dr. On June 
25, 2009, the President determined that certain areas in Kansas 
are eligible for assistance from the government under the Act as 
a	result	of	severe	storms	and	flooding,	which	began	on	April	25,	
2009. FEmA-1849-Dr. Accordingly, taxpayers in the areas may 
deduct the losses on their 2008 federal income tax returns. See 
I.R.C.	§	165(i).
 EmPLOYmENT SEArCH EXPENSES. The IRS has 
published	 the	 following	Tax	Tip,	 available	 through	 e-mail	
subscription on www.irs.gov.  Many taxpayers spend time during 
the summer months polishing their résumés and attending career 
fairs. If you are searching for a job this summer, you may be able 
to deduct some of your expenses on your tax return. Here are the 
top six things the IRS wants you to know about deducting costs 
related to your job search: (1) deductible expenses must be spent 
on	a	job	search	in	the	taxpayer’s	current	occupation;	(2)	taxpayers	
can deduct employment and outplacement agency fees paid while 
looking	 for	 a	 job	 in	 the	 taxpayer’s	 present	 occupation;	 if	 the	
employer reimburses for employment agency fees, taxpayers must 
include the amount received in gross income up to the amount 
of	your	tax	benefit	in	the	earlier	year;	(3)	taxpayers	can	deduct	
amounts you spend for preparing and mailing copies of a résumé 
to prospective employers as long as you are looking for a new job 
in	your	present	occupation;	(4)	taxpayers	who	travel	to	an	area	
to look for a new job in their present occupation may be able to 
deduct travel expenses to and from the area if the trip is primarily 
to	 look	 for	 a	 new	 job;	 the	 amount	 of	 time	 spent	 on	 personal	
activity compared to the amount of time spent looking for work 
is important in determining whether the trip is primarily personal 
or	is	primarily	to	look	for	a	new	job;	(5)	taxpayers	cannot	deduct	
job search expenses if there was a substantial break between the 
end of your last job and the time you begin looking for a new 
one;	(6)	taxpayers	cannot	deduct	job	search	expenses	if	you	are	
looking	for	a	job	for	the	first	time.		For	more	information	about	
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job search expenses, see IRS Publication 529, Miscellaneous 
Deductions. This publication is available on the IRS Web site, 
IRS.gov	or	by	calling	800-829-3676. IrS Summertime Tax 
Tip 2009-01.
 INNOCENT SPOuSE. In Porter v. Comm’r, 130 T.C. 115 
(2008, aff’d on reconsideration, 132 T.C. No. 11 (2009), the 
Tax Court held that, on judicial review of an IRS denial of 
innocent spouse relief, the court conducted a de novo review 
and could consider evidence not presented in the administrative 
proceedings. In a Chief Counsel Notice, the IRS disagreed with 
the Tax Court holding and instructed government attorneys to 
continue to argue that the scope of the Tax Court’s review is 
limited to issues and evidence presented before IRS Appeals or 
Examination. Taxpayer seeking relief will be asked to stipulate 
to facts during the administrative proceedings in an attempt to 
argue that no new evidence should be allowed in the judicial 
appeal. Chief Counsel Notice CC-2009-021.
 LIFE INSurANCE. The taxpayer was employed by a bank 
which obtained a life insurance policy on the life of the taxpayer. 
The taxpayer claimed that the policy was to have been conveyed 
to the taxpayer’s spouse as part of the employment agreement. 
When the bank failed to transfer the policy, the taxpayer sued 
the bank for breach of the agreement. The parties settled with 
the bank paying $500,000 to the taxpayer in settlement of the 
insurance claim. The policy was not transferred to the taxpayer 
or spouse. The taxpayer claimed the settlement as capital gain 
income, arguing that the settlement was a sale of the policy. The 
court noted that the bank did not receive anything in exchange 
for the settlement payment except settlement of the claim, since 
the policy was not transferred. Thus, the settlement proceeds 
were	ordinary	income.	The	appellate	court	affirmed	in	a	decision	
designated as not for publication.  Eckersley v. Comm’r, 2009-
2 u.S. Tax Cas. (CCH) ¶ 50,465 (9th Cir. 2009), aff’g, T.C. 
memo. 2007-282.
 PASSIVE ACTIVITY LOSSES. The taxpayers, husband and 
wife, held direct and indirect interests in seven limited liability 
partnerships and two limited liability companies. The court 
held	 that	 the	 interests	were	not	 limited	partnership	 interests;	
therefore, the losses from the entities were not subject to I.R.C. 
§	469(h)(2)	limitations.	The	court	held	that	the	designation	of	
the	taxpayers	as	limited	partners	on	Schedules	K-1	did	not	make	
the taxpayers limited partners because the forms provided no 
option to identify their interests as limited liability partner or 
limited liability company member. The Digest will publish an 
article by Neil Harl on this case in the next issue.  Garnett v. 
Comm’r, 132 T.C. No. 19 (2009).
 PENSION PLANS. For plans beginning in July 2009 for 
purposes of determining the full funding limitation under I.R.C. 
§	412(c)(7),	the	30-year	Treasury	securities	annual	interest	rate	
for this period is 4.52 percent, the corporate bond weighted 
average	 is	 6.47	 percent,	 and	 the	 90	 percent	 to	 100	 percent	
permissible	range	is	5.83	percent	to	6.47	percent.	Notice 2009-
57, I.r.B. 2009-29.
 PrOPErTY TAXES. The taxpayers were two limited 
liability companies (LLCs) created for the purpose of 
constructing waterfront commercial and residential buildings 
for political subdivisions of a state.  Under an agreement with 
the state, the taxpayer made payments to the public landlord of 
each property instead of real property taxes. The IRS ruled that 
the taxpayers were permitted to deduct as real property taxes 
under	I.R.C.	§	164	these	payments	 in	lieu	of	 taxes	(PILOT).	
The	PILOT	payments	satisfied	the	three-prong	test	articulated	
in Rev. Rul. 71-49, 1971-1 C.B. 103 because they: (1) were 
measured by and imposed at the same rate as applicable real 
property	taxes	were	imposed;	(2)	were	imposed	pursuant	to	a	
state	statute;	and	(3)	the	PILOT	payments	could	only	by	used	for	
public purposes. In addition, the subsequent unit owners were 
entitled	to	deduct	as	real	property	taxes	under	I.R.C.	§	164	such	
portion of common charges paid as were applicable toward the 
PILOT obligations. Ltr. rul. 200926023, march 25, 2009.
 QuALIFIED PLuG-IN ELECTrIC VEHICLE CrEDIT. 
The IRS has issued interim guidance, pending the issuance of 
regulations,	 relating	 to	 the	 qualified	 plug-in	 electric	 vehicle	
credit	under	 I.R.C.	§	30.	The	notice	provides	procedures	 for	
a vehicle manufacturer (or, in the case of a foreign vehicle 
manufacturer, its domestic distributor) to certify to the IRS that 
a vehicle of a particular make, model, and model year meets the 
requirements	that	must	be	satisfied	to	claim	the	new	specified	
plug-in	electric	vehicle	credit	under	I.R.C.	§	30.		The	notice	also	
provides guidance to taxpayers who purchase vehicles regarding 
the conditions under which they may rely on the vehicle 
manufacturer’s (or, in the case of a foreign vehicle manufacturer, 
its	domestic	distributor’s)	certification	in	determining	whether	a	
credit is allowable with respect to the vehicle.  The IRS intends 
that the regulations will incorporate the rules set forth in this 
notice. Notice 2009-58, I.r.B. 2009-__.
 rETurNS. The IRS has issued procedures for filing 
2009	 Forms	 1098,	 1099,	 3921,	 3922,	 5498,	 8935	 and	W-
2G electronically through the IRS FIRE System. These 
specifications,	which	will	be	reprinted	as	the	next	revision	of	IRS	
Publication 1220, must be used for the preparation of 2009 tax 
year information returns and information returns for tax years 
prior	to	2009	that	will	be	filed	beginning	January	1,	2010.	rev. 
Proc. 2009-30, 2009-2 C.B. 27.
 S COrPOrATIONS
	 BUILT-IN	LOSSES.	The	taxpayer	requested	a	ruling	that	it	
could	carry	back	built-in	losses	to	a	tax	year	three	years	before	
recognition of the losses resulting from an ownership change. 
The	built-in	losses	were	in	excess	of	the	I.R.C.	§	382	limitation.	
In a Chief Counsel Advice letter, the IRS ruled that, under I.R.C. 
§	382(h)(4),	disallowed	built-in	 losses	 could	only	be	carried	
forward. CCA Ltr. rul. 200926027, march 9, 2009.
 ONE CLASS OF STOCK. The taxpayer S corporation had 
two individuals as shareholders. Each of the shareholders 
transferred their stock to an LLC which did not elect to be 
taxed as corporations. The LLCs transferred rights to manage 
the	LLCs	to	a	third	entity.	These	rights	were	defined	as	all	rights	
to participate in the management of the business and affairs of 
the LLCs, including, without limitation, the right to vote on 
or to approve whether the LLCs: (1) engage in businesses or 
Also	available	are	e-mail	subscriptions	for	tax	professionals	and	
various	profit	and	non-profit	entities.	Ir-2009-64.
PrODuCT LIABILITY
 COmBINE. The plaintiff’s decedent had purchased a combine 
and a header manufactured by the defendant. The decedent was 
killed while trying to repair the header which had improperly 
raised	during	operation.	A	post-accident	inspection	revealed	that	
a pipe in the header was bent which caused the header to rise 
improperly. The plaintiff asserted claims of negligence, strict 
products liability, design defect, and failure to warn. The plaintiff 
claimed that the defendant was negligent in failing to provide 
a system which would automatically lower the header when 
the operator of the combine was not in the cab. The defendant 
argued that the decedent had assumed the risk of injury when the 
decedent attempted to repair the header while it was raised and 
without engaging the header lock system. The court held that “the 
elements of both primary and secondary assumption of the risk 
are the same: (1) the plaintiff had knowledge of the risk, (2) the 
plaintiff appreciated the risk, and (3) the plaintiff had a choice to 
avoid the risk but voluntarily chose to accept it.” The  court held 
that summary judgment for the defendant was improper because 
sufficient	issues	of	fact	remained	for	the	jury	as	to	the	decedent’s	
knowledge, appreciation and assumption of the risks in attempting 
to repair the header. keller v. CNH America, LLC, 2009 u.S. 
Dist. LEXIS 52577 (D. minn. 2009).
WArEHOuSES
 COTTON. The plaintiff purchased cotton from the defendant, 
a federally licensed cotton warehouse. The cotton was damaged 
in the ginning process by hydraulic fluid contamination before 
delivery to the defendant. In a state and federal law action, the 
plaintiff alleged that the defendant was negligent under state 
warehouse law in failing to disclose the damage on the warehouse 
receipts. The defendant sought summary judgment based on 
pre-emption	of	the	state	action	by	the	United	States	Warehouse	
Act,	7	U.S.C.	§§	241-256,	and	that	the	USWA	does	not	place	any	
duty on warehouses to warrant the quality of cotton in warehouse 
receipts.	The	court	held	that	the	USWA	pre-empted	Tennessee	
warehouse law because the state law attempted to regulate the 
content of warehouse receipts, an area governed by the federal 
law. The plaintiff also alleged that the defendant violated 7 U.S.C. 
§§	250	(failure	to	transfer	cotton	of	the	same	quality	as	evidence	
by the warehouse receipt) and 251 (duty to deliver cotton). The 
court granted summary judgment for the defendant on both 
claims,	holding	that	Section	250	applied	only	to	inter-warehouse	
transfers and that Section 251 makes no mention of any duty 
on the warehouse to inspect the cotton. Allenberg Cotton Co. 
v. Staple Cotton Coop. Ass’n, 2009 u.S. Dist. LEXIS 47956 
(N.D. miss. 2009).
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activities	 not	 listed	 in	 the	LLCs’	 agreements;	 (2)	 consolidate	
or merge, or sell substantially all of the assets of the LLCs, (3) 
institute or consent to bankruptcy actions, or otherwise liquidate 
the	LLCs;	(4)	borrow	money,	incur	indebtedness,	or	guarantee	
any	indebtedness;	(5)	make	distributions	to	members	of	the	LLCs;	
(6)	amend	the	LLC’s		agreements;	and	(7)	convey	any	portion	
of the LLCs’ interests to a third party, except for certain family 
members. The IRS held that the LLCs would be disregarded 
entities, making the individuals still the sole shareholders of the 
corporation;	therefore,	the	transfer	of	the	interests	to	the	LLCs	
did not affect the S corporation election. Ltr. rul. 200927014, 
march 20, 2009.
 TAX LITIGATION. The IRS has released an updated version 
of an audit technique guideline (ATG) on the construction industry 
to be used by its examiners, as well as to provide information 
for taxpayers and practitioners associated with the industry. The 
guide	discusses	various	tax	issues	in	the	industry	including	long-
term contracts, small construction contractors, large construction 
contractors,	 look-back	 interest,	 homebuilders	 vs.	 developers,	
and construction joint ventures. It also discusses the differences 
between	the	financial	accounting	and	tax	accounting	requirements	
unique to the industry including potential sources of income a 
contractor may receive related to construction other than from 
new building construction and remodeling. Further, a brief 
discussion is included on the use of the residential square foot 
costs	and	the	market-based	profit	markup	methodologies	used	by	
the	IRS	to	estimate	the	profits	and	income	of	contractors.	IrC 
§460: Construction Industry Audit Technique Guide, IrPO 
¶203,703.
	 The	taxpayers	had	received	a	deficiency	notice	for	failure	to	
include	social	security	benefits	in	taxable	income.	The	taxpayers	
discovered that the Social Security Administration (SSA) had 
issued	an	incorrect	Form	SSA-1099	to	the	IRS	and	informed	the	
IRS	that	they	had	not	received	any	benefits	and	the	Form	SSA-
1099 was issued in error. The IRS rejected the taxpayers’ claim, 
saying	that	the	deficiency	had	to	remain	until	the	SSA	issued	a	
corrected	Form	SSA-1099.	The	taxpayer	were	eventually	forced	
to	file	a	Tax	Court	petition	because	the	SSA	continued	to	fail	to	
issue the corrected form. The IRS continued the litigation until 
the corrected form was received. The taxpayers sought litigation 
costs	because	the	IRS	position	was	not	substantially	justified.	The	
court held that the taxpayers could recover the litigation costs 
because	the	IRS	was	required	to	verify	the	Form	SSA-1099	once	
the taxpayers credibly raised the issue of the error. Fitzpatrick 
v. Comm’r, T.C. Summary Op. 2009-102.
 TAX TIPS.	The	IRS	is	providing	an	e-mail	publication,	with	
summertime tax tips, to help taxpayers prepare early for the 2009 
filing	season.	By	encouraging	taxpayers	to	begin	organizing	tax	
records and focusing on tax strategies during the summer, the 
IRS hopes to help taxpayers save money in the long run. The 
e-mail	will	 be	published	 three	 times	 a	week,	with	useful	 and	
concise advice on topics ranging from tax credits for families 
to identity theft protection. Interested taxpayers can sign up to 
receive	the	publication	through	the	IRS	e-news	subscription	page	
at http://www.irs.gov/newsroom/content/0,,id=103381,00.html. 
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Special 20th Anniversary Sale
The Agricultural Law Press celebrates its 20 years of publishing in agricultural law with a series of special 
sales of its publications over the next few months.
During July & August 2009, purchase the Principles of Agricultural Law for only $100 postpaid 
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